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High Court's Muldrow Ruling Gets Cop's Bias Suit
Revived
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The Third Circuit reopened a former Philadelphia police officer's lawsuit claiming he was
unlawfully transferred to a less prestigious division because he was in his 60s, saying the
case needed another look based on the U.S. Supreme Court's clarification of the standard
for workplace discrimination claims.

A unanimous three-judge panel Wednesday reversed summary judgment in favor of
Philadelphia on John McCrorey's age discrimination claim under federal and Pennsylvania
state law, saying the trial court needs to consider how the high court's ruling in Muldrow v.
City of St. Louis impacts the case.

U.S. District Judge Chad F. Kenney tossed McCrorey's suit in August 2023, ruling his
transfer to a division where his title, base salary and job responsibilities stayed the same
wasn't an adverse employment action under federal law. However, the Supreme Court in
April 2024 held that while workers must show they faced "some harm" to keep bias claims
in court, they don't need to show the injury was significant or substantial.

"Following Muldrow, it is possible the district court would differently assess the adverse-
action element of a prima facie case," U.S. Circuit Judge L. Felipe Restrepo wrote for the
panel.

However, the appeals panel declined to revive McCrorey's claim that the police department
refused to extend his retirement date because he filed an age discrimination charge with the
U.S. Equal Employment Opportunity Commission. According to the opinion, even if the
denied application amounted to an adverse employment action under the law, he couldn't
connect it to his EEOC complaint.

McCrorey, who worked for the Philadelphia Police Department from 1982 until he retired in
October 2021, filed his lawsuit in June 2022, accusing the city of violating the Age
Discrimination in Employment Act and the Pennsylvania Human Relations Act.

According to his complaint, McCrorey was one of 13 supervisors in the Narcotics Field Unit,
and in September 2020, the chief inspector of the Narcotics Bureau commented on how old
the supervisors and personnel in the unit were. McCrorey said the chief inspector then asked
who had joined a program that set their retirement dates in advance to help the city address
staffing needs, and McCrorey and another lieutenant in his 60s raised their hands.
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The chief inspector subsequently transferred McCrorey to a different division that was less
prestigious and had fewer overtime opportunities, the complaint said. McCrorey claimed the
anxiety and stress of the transfer required him to take medical leave, and in February 2021,
he filed his EEOC charge.

McCrorey said he sought in June 2021 to extend his retirement date by a year, which he was
led to believe wouldn't be an issue, but the department declined his request.

According to the opinion, the lieutenant in charge of reviewing retirement extension
applications testified that he was unaware of McCrorey's EEOC complaint and that
McCrorey's application was denied because he was on sick leave.

David Koller, who is representing McCrorey, told Law360 on Thursday that the Third Circuit's
decision "is a step in the right direction."

"The timing of the Supreme Court's decision in Muldrow helped cement this appellate
victory," Koller said. "It also was a valuable lesson to those of us practicing law. Challenge
decisions and appeal the ones you believe are not right, and you never know what might
happen. While your appeal is pending, the Supreme Court of the United States might issue a
decision that basically agrees and supports with your position."

A spokesperson for the city of Philadelphia declined to comment.

U.S. Circuit Judges L. Felipe Restrepo, Tamika R. Montgomery-Reeves and Thomas L.
Ambro sat on the panel for the Third Circuit.

McCrorey is represented by David M. Koller of Koller Law LLC.

The city of Philadelphia is represented in-house by Kelly Diffily.

The case is John McCrorey v. City of Philadelphia, case number 23-2539, in the U.S. Court
of Appeals for the Third Circuit.
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